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TCEQ DOCKET NO. 2010-1326-PST-E =
SOAH Docket No. 582-11-3204 %z
[ o]
IN THE MATTER OF BEFORE THE TEXAS -1
AN ENFORCEMENT ACTION 3
AGAINST ALY ZULFIQUAR D/B/A
MINI MART 102 AND ZQS COMMISSTON ON
CORPORATION, INC, D/B/A
MINI MART 102; |
RN 102714474 ENVIRONMENTAL QUALITY

Response tg Proposal for Decision

Respondents Ali Zulfiquar d/b/a Mini Mart 102 and ZQS Corporation, Inc.
d/b/a Mijn Mart 102 (“Respondents™) hereby file this Response to the Proposal for
Decision herein.

General

As will be noted more specifically below, the Proposal for Decision reflects
the position of the TCEQ which, in turn, contains sexious violations of the Due
Process Provisions and Exocessive Fines and Penalties Prohibitions of the Texas
Constitution, Texas Constitution, Art. I, Sec. 19, and the Separation of Powers
provisions of the Texas Constitution Art V, sec. 1. Tt should also be noted that the
same aspects violate the Due Process Provision of the United States Constitution,
Amend. XIV, and the Excessive Fines and Penalties provision of the U.S.
Constitution, Amend. V. United States v. Bajajkajian, 524 U.S. 321 (1998).

Responsibilities of Respondent As Facility Operator
| (Page 3, Para. B)
There is an obvious legal flaw in the opening assumption that Respondents
are the “owners” of the affected facilities. The cited bill of sale for personal
property did not and could not convey title to realty, in part because it lacked any

legal description but primarily because the equipment in question was clearly
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affixed to the realty itself. The document relied upon (Bill of Sale, ED-7) contains
no property description and indeed contains no words of conveﬁrance. Finally, the
same document clearty indicates that the sell (Bin Trahn) was responsible for the
pumps to be in working condition at the time of sale,

The Comunission rule quoted at Page 4 (“Any person who holds legal
possession of owpership of an interest in an underground storage tank” ) exceeds
the Commission’s legislative authority under Tex. Water Code Ann. Sec. 7.051.

B. Respondent’s Responsibilities as Facility Operator

(Page 5)

The error here is in the final sentence: «... [L]ack of knowledge is not

excused under TCEQ’s rules and practices.” (emphasis added).

TCEQ is not imbued with legislative power to decree the conditions under
which personal liability may attach, That function is reserved to the Texas
Legislature under this State’s Constitution. Respondents assert that in order for
liability to attach and to support thé Imposition of any fine or penalty, scienter must
be demonstrated. TCEQ has failed to do so.

5. Insurance
(Page 7)

Although in other instances the Administrative Law Judge has accepted the
testimony of TCEQ personnel as true, in the matter of Insurance it rejects the
uncontroverted testimony of Respondent that he did have insurance. ‘The burden
lies ou TCEQ to prove that Respondent did not have insurance. The person cited as
the msurer was equally accessible to both parties and in fact lived and had hjs
offices in Austin, Travis County, Texas. TCEQ has failed in its burden and the
proposed finding is contrary to the uncontradicted evidence of Respondent
Zulfiquar.
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6. Pressurized Leak Detection

(Page 8)

In connection with assessment of penalties, below, it should be noted that

pressure tests were eventually performed and revealed that the facility was in
satistactory condition. There was, in short, no harmful or upauthorized release of

hydrocarbons into the environment.

7. Sump Inspections
{Page 9)

Again, as above, the Proposed Findings seek to impose personal liability in
the absence of scienter.

Furthermore, there was no evidence whatsoever that any water was ever
admitted to the fuel tapk.

Fipally, the testimony of Ms. Merritt fell short of establishing that there ever
was any reason to believe that water was or could have been in the tanks. The
description and possibly photographs showed at most nopmal accumulations of
water in an area below the inlet to the underground fuel tank,

C. Adminjstrative Penalty
(Page 9)

The entire work product of Witness Porras is contaminated, as it were, by

ED-22, the July 24, 2007 Memo of one Glenn Shankle. That memo is a classic

instance of bureaucratic arrogance, seeking to arbitrarily modify statutes and rules

to the benefit of the agency in question. The memo begins:

“In an effort to ensure that the calculation of administative penalties is a
transparent process, I'm directing you [to] revise the current penalty
calculation worksheet such that the penalty first be calculated at the statutory
maximum and then reduced and/or escalated based on culpability,
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compliance history, good faith efforts to comply, ecomomic benefit, and

other factors as justice may require.”

The memo and the policy it implemenited is all t00.“transparent”, and is
arbitrarily and capriciously so. There appears to be no legislative presumption or
authorization for beginning the calculations at the maximum and working down, as
suggested. Furthermore, there appears to be no statutory authorization whatever for
exceeding the maximum penalities.

The Memo, ED-22 (attached as “A” hereto for ready reference). is
“transparently” an lproper attempt by a state official to arrogate to himself or his
agency the authority for amending the statute by internal fiat. ‘Whatever else she
may have done, Ms. Porras clearly used the directive in ED-22 as her binding
guidance.

The motives of Executive Director Shankle are perhaps irrelevant, but it is
worth noting that as of 2007, the State of Texas was just coming to grips with
fiscal crises which resulted from executive and legislative decisions made in. -
previous years. In context, ED-22 appears to have been nothing less than an
arbitrary reach for revenue.

The supposedly “expert” testimony of Ms. Porras should not weigh in the
balance because that witness was purporting to testify as to matters of law which
are reserved to the factfinder, i.e., the Administrative Law Judge. Tex. R. Evid.
701-704 (Opinions as to Matters of F act).

To the event Ms. Porras’ testimony is entitled to any standing at all, she
clearly disobeyed ED-22 in failing to take into account the persons] circumstances
of the Respondent herein, e.g., dealing in an unfamiliar line of work, in a second
language, and with equipment previously maintained by another.

It is further argued that the Agency and the Proposed Findings err in holding

Respondents herein Jiable on the basis of violations committed by a predecessor in

4
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title. This is not an in rem proceeding. Under no constitutional reading of any law
r can Mr. Zulfiquar be held liable for the transgressions of his predeoessor; Mr.
| Trahn.

D. Respondent’s Ability to Pay

{(Page 13)
The 2007 directive, ED-22, urged that penalties be sufficient to deter

compliance. It did not command, nor does it justify, that penalties be set to drive a
person out of business because of administrative failing which never rose to the

1‘ level of any actual harm to persons or the environtment.

| Yet this is exactly what the TCEQ and the Proposed findings would do.

Again, the testimony of Ms. Seidenberger and her pejorative suspicions
about Mx. Zulfiqar’s inventory levels should not be accorded any weight. TRE
701-704. Ms. Seidenberger is not a CPA and, as noted, had no knowledge of the
workings of this or any other convenience store.

The proposed findings regarding the personal finances of M. Zulfiquar are,
again, caprictous and arbitrary. This man is not General Motors and cannot
employ battexies of accountants and lawyers to document every last cent of
expenditures. The fact finder apparently recognizes that his is a marginal business
at best.

The arbitrary and capricious naturc of the Proposed Findings is best
ustrated by published poverty guidelines, attached as Exhibit “B” hereto, of
which the hearing officer may and should take careful judicial notjce.

Within the 48 contiguous states, the poverty level for a family of six (i.e.,
two parents and four children) is $29.990. The proposed “fine” of $552 per month
would come to c. 6,622 per year. That amount, deducted from $3 6,000 per year,
leave $29,378, somewhat below the poverty line.
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There is nothing “odd” in the fact that the combined salaries of Mr. and Mrs,
Zulfiquar should come to $36,000, as reported. There is, however, something
“odd” in the conclusions of Ms. Sei denberger, an unqualified “expert”, to the effect
that an appropriate penalty would drive respondents to and just below the poverty |
line. The ALJ herein should carefully consider whether the TCEQ has adopted a :
sub rosa “policy” of determining the amount necessary to bring accused violators
to the poverty line and adjusting their arbitrary opinions to support that amount,

Conclusion

The proposed findings would adopt the arbitrary, capricious and

constitutionally suspect position of the TCEQ, for the reasons above stated.

Respectfully submitted,

/s/ Mark W. Stevens
Mark W, Stevens

TBN 19184300

PO Box 8118

Galveston, Texas 77553
409.765.6306

Fax 409.765.6469:
Counse! for Respondents
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Certificate of Service

This is to certify that a true and correct copy of the foregoing document has
been forwarded to the following as indicated below on December 5, 2011,

Stephanie J. Frazee

Litigation Division Fax 512.239.3434
MC 175

PO Box 13087

Austin, Texas 78711-3087

M. Blas McCoy (MC 103) US Mail
Office of Public Interest Counsel

Texas Commission on Environmental Quality
PO Box 13087
Austin, Texas 78711-3087

LaDonna Castanuela (MC 105) Electropic File
Chief Clerk & USPS 12/5/11
Texas Commission on Environmental Quality

PO Box 13087

Austin, Texas 78711-3087

" -
/s/ Mark W. Stevens
Mark W, Stevens
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! - By R: Wiison, Cusfidian of Revords -
Texgr Comnlisicnioo, Envidomental Quatity

_ Texas Comumission ox Environmental Quglity; . ..
S .. INTEROFFICE MEMORANDUM T NS

To: . John Sadller, Deerty'Direqfor; OCE ﬁate:.;_db]y%,‘zqay__ R
*.Matthew R. Baker, P.E,, Ditactor, Enforcement . ) g
.Divlsion - T .

_ " From; Glenn Shankle, Exacuﬁ\)e Dfrecto@—'—r

Subject:  Revisions to the 'Penaity (;aldﬁl'atio,n Worksheets; 'S'peciati'on of emission
‘ events and recovery of avoided costs of compliance

In an effort to ensure that the ealculation of administrative penatties is atransparent -
progess, I'm_directing tiat you revise the current penalty calculation warksheet such . _
that. the penalty first be-calcuiated -at the statutory maximum and then reduced
and/or ‘escalated based on cuipabillty, compliance history, good faith: efforts to
comply, economic beneflt, and othar factors ‘as Justice may require. The duration of .
the' penally event will be calotlated .pursuant to the Commission’s current pepaity ..
palicy: taking mto aceoint the - nature and gravity  of thé alleged. violatfan. Al .,
propased. penalies should be of an amount necessary * to", defer ;future,” - .
noncompllanece; -+ < . ..o 0 s Lty ;

'

para L
O LA

. In order to ‘enswe that proposed penalties afe.damménsumta to  the ! violatipns ,
glleped, l.am.also gsking that you'Institute the following as the situation warrants;:

1. When calculating penalties for significant emission events that occur over a_short: -
duration, spedation ‘of that event Is an appropriat® means‘to enstre that the
calculated penglty {s of an amount adeguate fo address the viclation and provide-
an appropriate deterrent effect; and . .o S :

-

— ——

e — o )

PP L1 Cas:*‘iﬁ.f”ﬁére a reszgtiriaé_nt‘has?}ea]t;zéd an economic'benefit-by avoiding the _ :
- '"'-*"_'G'OET?"éssbclated*ﬁﬁth_- -ﬂom“fﬁli'éﬁt:?;'—'it-—“?is:iafjp-mprietq:m:esc,aiaie:ﬂqe:panalty:—_-::.-_ e
through the use of “Other Factors as Justice May Require® in order to offset that i

.. Benefit.« . s B : o :

co * Mark Vickery, Deputy Execiitive Director
Stephanie Bergeron Perdue, Deputy Diractor, OLS
Sonie Ralls, Executive Assistant to Executive Director
. Keni Rowland, Special Counsel to Exagutive Director

Mary Risner, Director, Litigation Divisjon YR
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2011 HHS Poverty Guidelines Page.1 of 3
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. .hhs.gov

The 2011 HHS Poverty Guidelines

One Version of the [U.S.] Federal Poverty Measure

[ { Reqistar N Janu 1 — Full text ]
[ Prior Pove Idelines an ! Register R nces SiGce 1962 )
[ Frequently Agked Questions (FAQs) ]
[ further Rex B ON Pov: uremaont, Poy: Lines, ang Their History )

[ Computations for the 2011 Povarty Guidelines ]

There are two slightly different versions of the federal paverty measure:
= The poverty thresholds, and
+ The poverty guidelines.

The poverty thresholds are the original version of the federal poverty measure. They are updated each
year by the Census Bureau (although they were griginally deve by Malli shansky of the Social
Security Administration). The thresholds are used mainly for statistical purposes — for instance,
preparing estimates of the number of Americans in poverty each year. (In other words, all official
poverty population figures are calculated using the poverty thresholds, not the guidelines.) Paverty
thresheids s 1973 (and for selacted egr ears) and weighted average poverty threshalds sipee
1939 are available on the Census Bureau’s Web site. For an example of how the Census Bureau applies
the thresholds to a family’s income to determine its poverty status, see “Hoy the Censys Bureay
Meagures Foverty” on the Census Bureau’s web site.

The poverty guidelines are the other version of the fedara) poverty measure. They sre issued each year
in the Federaf Reg/ster by the Department of Health and Human Services (HHS). The guidelines are
a simplification of the poverty thresholds for use for administrative purposes — for instance,
determining financial eligibility for certain federal programs. The al Reg) notice of 2011

Roverty guidelines is available.

The poverty guidelines are sometimes ioosely referred o as the “Federal poverty level” (FPL), but that
phrase is ambiguous and should be avoided, especially in situations (e.g., legistative or administrative)
where precision is important.

Key differences between poverty thresholds and poverty guidelines are outlined in a table under

Fregyently Asked Questions (FAQs). See also the gdiscussion_of this topic on the Institute for Research on

Poverty’s web site.

NOTE: Yha poverty guideline figures below are NOT the figures the Census Bureau uses to calculate the number
of poor persons.

The figures that the Cengus Bureau uses are the poverty thregholds,

2011 HHS Poverty Guidelines

Persons 48 Contiguous

in Family States and D.C.| Alaska [ Hawaii
1 $10,890 $13,600/$12,540 “#
2 14,710 18,380( 16,930 B

http://aspe-hhs.gov/novertv/l Ipovertv. shtml 19 AT a
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3 18,530 23,160 21,320
4 22,350 27,940\ 25,710
5 26,170 32,720| 30,100
6 29,990 37,500 34,490
7 33,810 42,280| 38,880
8 37,630 47,060] 43,270
For each additional 3,820 4,780 4,390
person, add

SOURCE: Federal Register, Vol. 76, No. 13, January 20, 2011, pp, 3637-3638

The separate poverty guidelines for Alaska and Hawali reflect Office of Economic Opportunity
administrative practice beginning in the 1966-1970 pericd, Note that the poverty thresholds — the
original version of the poverty measure — have never had separate figures for Alaska and Hawaii. The
poverty guidelines are not defined for Puerto Rico, the U.5. Virgin Islands, American Samoa, Guam, the
Republic of the Marshall Islands, the Federated States of Micronesia, the Commonwealth of the Northern
Mariana Islands, and Palau. In cases in which a Federal program using the poverty guidelines serves any
of those jurisdictions, the Federal office which administers the pregram is responsible for deciding
whether to use the contiguous-states-and-D.C. guidelines for those jurisdictions or to follow some other
procedure,

The poverty guidelines apply to both aged and non-aged units. The guideiines have never had an
aged/non-aged distinction; only the Census Bureau (statistical) poverty thresholds have separate figures
for aged and non-aged one-person and two~person units.

Programs using the guidelines {or percentage multiples of the guidelines — for instance, 125 percent or
185 percent of the guidelines) in determining eligibility include Head Start, the Food Stamp Pragram, the
National School Lunch Program, the Low-Income Home Energy Assistance Program, and the Children’s

The poverty guidelines (unlike the poverty thresholds) are designated by the year in which they are
issued. For instance, the guidelines issyed In January 2011 are desighated the 2011 poverty guidelines.
However, the 2011 HHS poverty guicelines only reflect price changes through calendar year 2010;
accordingly, they are approximately equal to the Census Bureau poverty thresholds for calendar year
2010. (The 2010 thresholds are expected to be issued in final form in September 2011; a prelimipary
version of the 2010 thresholds is now available from the Census Bureau,) -

The computations for the 201 ] _poverty guidelines are available.

The poverty guidelines may be formally referenced as “the poverty guidelines updated periodically in the
Federal Register by the U.S. Department of Health and Human Services under the authority of 42 U.S.C,
9902(2).” .

Goto her R ces on Poverty M rement, Pave Ings. and Thejr Misto '
Go to Freguently Asked Questions (FAQs)

htto://aspe. hhs.oovinovertv/1 Tnnverty chiml s
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2011 HHS Poverty Guidelines Page 3 of 3

Return to the main Poverty Gujdelings, Research, and Measurement page.
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MARK W. STEVENS
ATTORNEY AT LAW
P.O.BOX 8118
GALVESTON, TEXAS 77553
409.765.6306
Fax 409.765.6469
Email: markwandstev@sbcglobal.net

FAX COVER
December 5, 2011

Office of the Chief Clerk Via Fax 512.239.3311
TCEQ

PO Box 13087

Austin, Texas 78711-3087

(Faxed 12/4/11)

Stephanie J. Frazee
Litigation Division Via Fax 512.239.3434

TCEQ DOCKET NO. 2010-1326-PST-E

No. of Pagey i 12 )

Confidentiality Notice: Unless otherwise indicated or obvious from the nature of the transmittal,
the information contained in this facsimile message is attorney privileged and confidential information
intended for the use of the individual or entity named above, [fthe reader of this message is not the
intended recipient, or the employee or agent responsible to deliver it to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is stoctly
prohibited. If you heve received this communication in ervor, please immediately notify the sender by
telephone to arrange for the return of the original document at our expense. Thank you.




